
 

1 

SPOT BY NETAPP PARTNER TERMS 

Spot by NetApp Partner Terms: These Spot by NetApp Partner Terms (the “Terms”) set forth additional terms and conditions 

for Your resale of the Spot by NetApp service (the “Spot Service”) as specifically identified in the Spot by NetApp partner 

program guide (the “Spot Program Guide”). Terms not specifically defined herein are as defined in accordance with the 

definitions provided in the Indirect Channel Partner Terms or other applicable NetApp Partner Program Agreement.  

Your Appointment: Participation in the Spot Partner Program is governed by the Spot Program Guide applicable to Your 

appointment and these Terms. Together these replace any prior agreements between You and NetApp in relation to the 

resell of Spot Services. You are always expected to comply with these Terms.  

Spot Program Guide: NetApp may update the Spot Program Guide, from time to time and for any reason, and the updated 

Spot Program Guide will then automatically apply to You. NetApp will communicate all changes to You. 

Our Relationship: The relationship between You and NetApp is that of independent contractors and You must not act or 

represent Yourself as an agent of NetApp. You are not permitted to assign or transfer Your appointment as a NetApp Partner 

or any rights and obligations in relation to it or any purchase, without the prior written consent of NetApp. 

Your Right to Resell: You are authorized by NetApp to resell the Spot Service to End Users in INSERT TERRITORY HERE (the 

“Territory”) for their own internal use only (that is, not for resale, remarketing or redistribution) unless NetApp has specifically 

agreed otherwise.  Reselling to a third party that is not an End User is strictly forbidden. The Spot Service is subject to export 

and import control laws and regulations of the United States, the European Union and other countries and may include 

export-controlled technologies such as encryption. You agree to comply with such laws and regulations and maintain full, 

true, and accurate records of exports, re-exports, and transfers of the Spot Service purchased for a minimum of 7 years from 

the date of purchase.  You must promptly notify NetApp of any violations or potential violations of customs or export laws 

that You become aware of. 

Channel End User Terms: When reselling the Spot Service to End Users, You must ensure that the End User is fully aware of 

the terms governing the use of the Spot Service (the “SPOT SaaS Agreement”) that apply to their purchase and use of the 

Spot Service. You must either forward a copy of these terms to the End User as part of their order or provide them with the 

following link: https://assets.spot.io/app/uploads/2020/07/12084456/Spot-by-NetApp-Updated-ToS.pdf . NetApp will not 

accept any liability in relation to the Spot Service over and above those set out in the Spot SaaS Agreement. If You choose to 

offer different or better terms to any End User, this is solely at Your risk and You cannot look to NetApp to cover such risk or 

terms. 

 

Direct Purchase Terms: If You enter into a fee agreement, fee quotation, service terms and conditions or other similar 

document regardless of its title with an End User (each a “Spot Fee Agreement”) during the term of this Agreement, then You 

are required to issue to NetApp a purchase order through the Spot by NetApp partner portal platform at partners@spot.io, 

or through any other platform pre-approved in writing by NetApp. All purchase orders are subject to acceptance by NetApp. 

Partner will only submit a purchase order for Spot Service once the End User has submitted a corresponding binding purchase 

order to Partner. Delivery of the Spot Service occurs when NetApp makes the enabling key available to End User, or if any 

enabling key is not required, when NetApp makes such service available for use by End User.  Prices will be as quoted from 

the Spot by NetApp price list. NetApp may, at its sole discretion, change the prices set forth in its price list and add or remove 

service from the price list at any time. A purchase order received after the effective date of a price change, but pursuant to a 

valid and current NetApp quotation, will be invoiced at the price stated on the NetApp quotation. You will make full payment 

in the currency specified in the invoice, without set-off and in immediately available funds, not later than thirty (30) days of 

the date of NetApp’s invoice. Your payment of an amount less than the invoice amount will not be deemed as acceptance of 

payment in full, nor will any endorsement or statement on any check or letter accompanying any payment or check be 

deemed an accord and satisfaction.  NetApp may accept such payment or check without prejudice to NetApp’s right to 

recover the balance of any amount due or pursue any other remedy provided for in the Agreement or by law or in equity.  In 

connection with the foregoing, NetApp has the right to apply any payment received from You to any account of Yours which 

https://assets.spot.io/app/uploads/2020/07/12084456/Spot-by-NetApp-Updated-ToS.pdf
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is due and/or delinquent.  If You fail to make timely payment, in addition to all other available remedies, NetApp may decline 

to make further deliveries of the Spot Service to You. You are solely responsible for the payment of taxes (except taxes based 

on NetApp’s net income), fees, duties and charges, and all related penalties and interest, that arise from its utilization or 

NetApp’s provision of the Spot Service. If You are tax-exempt, then You will provide NetApp with tax exemption certificates 

or other documentation acceptable to the taxing authorities not later than thirty (30) days from the date You place any 

purchase order with NetApp.  If You do not provide such documentation to NetApp, NetApp reserves the right to include such 

taxes in the invoice.   

Intellectual Property Protection:  If a claim for infringement of any third party’s patent, trademark or copyright is brought 

against You in relation to the Spot Service that You have resold, You will allow NetApp to defend or settle any such claim as 

NetApp thinks appropriate.  NetApp will pay any settlement amounts or any damages and costs awarded by a court against 

You to the extent such damages and costs are specifically attributable to the infringement claim but only if You: (a) promptly 

notify NetApp in writing of any infringement claim; (b) provide information and assistance to NetApp to enable NetApp to 

defend such infringement claim; and (c) provide NetApp with sole control of the defense or settlement negotiations. This is 

the extent of NetApp’s liability to You in relation to any infringement claim.  

Confidential Information: Either party may share information with the other in relation to Your appointment and role as a 

NetApp Partner that is of a sensitive and confidential nature.  Both parties shall keep such information safe and not share it 

with others unless expressly agreed to by the other party.   

Termination:  Your appointment as a NetApp Partner may be terminated by either of us giving the other party 30 days notice 

in writing that they wish to terminate. Upon termination You will no longer be permitted to call Yourself or act as a NetApp 

Partner and any right to use NetApp’s name or trademarks, or right to resell or distribute NetApp Products and Services will 

automatically cease. 

Compliance with Laws:  You agree to comply with all applicable laws in transactions involving NetApp, including anti-bribery 

and anti-corruption laws.  This means that nothing of value may be given to a third party, such as an actual or prospective 

customer, in connection with a NetApp transaction in order to get or maintain business or to encourage an official to perform 

his or her official duties. 

Personal Data and Privacy.  Any data You communicate to NetApp hereunder may only be used by NetApp or transferred to 

third parties pursuant to NetApp’s Privacy Policy.  Additional terms and conditions governing NetApp’s role as a data 

processor are at the How to Buy site. 

Audit:  You agree to grant NetApp and its independent accountants the right to audit and verify Your compliance with these 

Terms and Your role and obligations as a NetApp Partner, upon reasonable advance notice and only during regular business 

hours.  Such audit may require You (a) giving access to Your records in relation to Your appointment as a NetApp Partner; (b) 

providing copies of documents or other evidence to verify Your compliance with Your obligations hereunder; (c) responding 

to requested assessments; and (d) providing periodic certifications.  In addition, NetApp will periodically conduct check-ins 

with regard to Your performance as a NetApp Partner, which may result in Your appointment as a NetApp Partner being 

revoked or a demotion of Your partner level status if You fail to perform as expected.   

Limitation of Liability: To the extent that limitation of liability is permitted by law: 

(i) in no event will NetApp be liable to You for special, incidental, indirect or consequential damages regardless 
of the basis of claim; and 

(ii) NetApp’s liability to You is limited to direct damages in an amount not to exceed US$1,000,000 on a 
cumulative basis. 
 

These limitations do not apply to liability for claims arising from: (a) death or personal injury caused by NetApp’s negligence 

or gross negligence; (b) willful misconduct or fraud by NetApp; (c) any other liability which cannot be excluded under 

applicable laws. 

https://www.netapp.com/us/legal/privacypolicy/index.aspx
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U.S. Public Sector Restrictions and Regulations:  You will not act as a reseller - either in the capacity of a prime contractor or 

a subcontractor - of Spot Services to an End User that is either a U.S. federal government entity, a U.S. state or local 

government entity, or a U.S. public educational institution, unless NetApp has given You express written approval to do so.  

In such event the FED and/or SLED Terms and Conditions, as applicable, shall also apply to You. 

Contracting Entity, Notices, Governing Law, and Venue: The NetApp entity entering into this Agreement, the address to which You 
should direct notices under this Agreement, the law that will apply in any dispute or lawsuit arising out of or in connection with this 
Agreement, and the courts that have jurisdiction over any such dispute or lawsuit, depend on where You are domiciled or registered, 
all as specified in the table below: 

 

Partner Details 
The NetApp entity 

entering into 

agreement is: 

Notices should be 

addressed to: 

Governing law 

is: 

Courts with 

exclusive 

jurisdiction are: 

if the Partner is in APAC 

(excluding Australia or Japan 

which are set forth below) 

NetApp BV 

Boeing Avenue 300, 

1119 PZ Schiphol-Rijk, 

Netherlands 

Netherlands 
Amsterdam, 

Netherlands 

if the Partner is in EMEA 

(excluding Belgium, France, 

Germany, Ireland, Israel, 

Italy, Spain, or Switzerland, 

which are set forth below), 

Central America, or South 

America 

NetApp BV 

Boeing Avenue 300, 

1119 PZ Schiphol-Rijk, 

Netherlands 

Netherlands 
Amsterdam, 

Netherlands 

if the Partner is in the United 

States or Mexico  
NetApp, Inc. 

1395 Crossman 

Avenue, Sunnyvale, 

CA 94089 

the State of 

California 

San Francisco, 

California 

if the Partner is established 

and registered in Australia 

NetApp Australia 

Private Ltd. 

Level 16 100 Miller 

Street North Sydney, 

NSW 2060 Australia 

Australia Sydney, Australia 

if the Partner is established 

and registered in Belgium 

NetApp Belgium 

BBVA 

Culliganlaan 2 Park 

Lane 

Building D 

Diegem 1831 

Belgium 

Belgium Brussels, Belgium 

if the Partner is established 

and registered in Canada 
NetApp Canada Ltd. 

100 Milverton Dr #404, 

Mississauga, ON L5R 

4H1, Canada 

Canada. Toronto, Canada 

if the Partner is established 

and registered in France 
NetApp France SAS 

Tour Ariane 5 Place de 

la Pyramide Paris La 

Defense, 92088 France 

France 

the Commercial 

Court of Paris, 

France  

if the Partner is established 

and registered in Germany 

NetApp 

Deutschland GmbH 

Sonnenallee 1 

Kirchheim, 85551 

Germany 

Germany Munich, Germany 

if the Partner is established 

and registered in Japan 
NetApp Japan GK 

Japan, 〒104-0031 

Tokyo, Chuo City, 

Kyobashi, 2 

Chome−1−3 Kyobashi 

Trust Tower  9F & 10F 

Japan Tokyo, Japan 

if the Partner is established 

and registered in Ireland 
NetApp BV 

Boeing Avenue 300, 

1119 PZ Schiphol-Rijk, 

Netherlands 

England and 

Wales 

English Courts in 

London  

if the Partner is established 

and registered in Israel 
NetApp Israel 

Aharon Bart St 18, 

Petah Tikva, Israel 
Israel Tel Aviv, Israel 

https://www.netapp.com/us/media/us-federal-government-fed-supplemental-terms.pdf
https://www.netapp.com/us/media/state-local-government-and-highereducation-sled-supplemental-terms.pdf
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if the Partner is established 

and registered in Italy 
NetApp Italia SRL 

Via Vittoria Colonna, 

4, 20149 Milano MI, 

Italy 

Italy Milan, Italy 

if the Partner is established 

and registered in Spain 

NetApp Spain Sales 

LTD 

Calle de Rosario Pino, 

14, 28020 Madrid, 

Spain 

Spain Madrid, Spain 

if the Partner is established 

and registered in Switzerland 

NetApp Switzerland 

GmbH 

Hammerweg 1, 8304 

Wallisellen, 

Switzerland 

Switzerland Zurich, Switzerland 

if the Partner is established 

and registered in the United 

Kingdom 

NetApp UK Ltd. 

Rivermead, Oxford 

Road, Uxbridge, 

Middlesex, UB9 4BF, 

United Kingdom 

England and 

Wales 

English Courts in 

London  

 

 


